COALITION for

TRIBAL SOVEREIGNTY

Legal Foundations of Tribal Nations’
Inherent Sovereignty

United States’ Trust and Treaty Obligations, and Unique
Political Status

This briefing paper provides an overview of the legal foundations of Tribal Nations' inherent
sovereignty, the legal obligations of the United States in its relationship with Tribal Nations,
and our unique political status under equal protection principles. These legal foundations
demonstrate why Tribal programs are different from other federal programs. Tribal
Nations’ exercise of our sovereignty and the United States’ delivery on its trust and treaty
obligations must not become collateral damage in the Administration’s implementation of
its unrelated policy priorities.

» Delivery on Trust and Treaty Obligations to Tribal Nations, Tribal Citizens, and Tribal
Communities Is Not Race-Based. In 1974, the U.S. Supreme Court in Morton v. Mancari
unanimously affirmed the principle that the United States may lawfully deliver on its
trust and treaty obligations to Tribal Nations, Tribal citizens, and Tribal communities
without running afoul of the U.S. Constitution’s equal protection requirements.'
While Mancari is the leading case in this arena, courts have continuously upheld this
principle.? As discussed in more detail below, this unique status is based on the
political relationships between inherently sovereign Tribal Nations and their people
and the political relationships between the United States and Tribal Nations and Native
people—recognized within the U.S. Constitution itself.

P Tribal Nations’ Inherent Sovereignty. Tribal Nations are and always have been
inherently sovereign governments, a status that predates the establishment of the
United States®and haslongbeenrecognized bythe United States. Tribal Nations'inherent
sovereignty and right to self-determination is further supported by international law
principles in existence at the time of first contact and in the present day.*

P Tribal Nations’ Political Relationships with Tribal Citizens and Communities. As
an inherently sovereign governmental entity, each Tribal Nation determines the
individuals with whom it establishes a political relationship, including its Tribal citizens
and community members.> Like U.S. citizenship, Tribal citizenship may come with rights
and duties, such as to participate in Tribal government through voting or otherwise.®

P Tribal Nations’ Government-to-Government Relationships with the United States.
From the beginning, the United States and its predecessor governments demonstrated
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their recognition of Tribal Nations as sovereigns by interacting with us as such.” Today,
federal recognition of a Tribal Nation remains a “formal political act” that solidifies the
“government-to-government relationship” between a particular Tribal Nation and the
United States.?

P United States’ Trust and Treaty Obligations. The United States has assumed ongoing
trust and treaty obligations to Tribal Nations and Tribal citizens and communities that
are political in nature and for which we prepaid with our lands and resources.® Many of
the statutes authorizing or appropriating funds for Tribal programs acknowledge that
they carry out trust and treaty obligations, and those statutes serve as independent
mandates.’® Thus, Tribal programs are legally mandated, even as the Administration
implements its other policy priorities." This legal mandate includes the federal funding
and federal employees necessary for the provision of critical services the federal
government and Tribal Nations and organizations deliver to Tribal communities.

» Political Status Embedded Within Constitution. The U.S. Constitution singles out
Tribal Nations in recognition and furtherance of Tribal Nations’ sovereign governmental
status, the political relationships Tribal Nations carry on with our own people and the
United States, and the United States’ trust and treaty obligations. This includes through
directreferenceinthe Indian Commerce Clause,”?implementation of the Treaty Clause,”
and “the Constitution’s adoption of preconstitutional powers.”* The Constitution
also directly refers to Native individuals in the Indian non-taxation portion of the
Apportionment Clause.” Congress, in celebrating the 200th anniversary of the signing
of the Constitution, reaffirmed that the government-to-government relationships
between the United States and Tribal Nations are recognized in the Constitution.®

P United States’ Tribal Consultation Requirements. In furtherance of the government-
to-government relationships between the United States and Tribal Nations and to
implement its trust and treaty obligations, the United States has embedded a Tribal
consultation requirementinto specificand enforceable statutes."” The Executive Branch
has also recognized via Executive Order a duty to consult with Tribal Nations on federal
actions that may have Tribal implications.’® Further, free, prior, and informed consent
is an international standard for Native peoples worldwide.” The Administration must
consult with us before taking actions that may affect us, including before implementing
Executive Orders and other Administration priorities.
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