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BAAJA SECTION 106 MYTH BUSTER 
What Bill Supporters Are Saying Versus What the Bill Actually Does for Indian Country 

   

Background 
On September 30, 2026, the Bipartisan American Affordability and Jobs Act of 2026 (BAAJA), S. 
5653, was introduced.  Within this proposed legislation, the Section 106 National Historic 
Preservation Act (NHPA) Title is being described by supporters as a Tribal win and a common-sense 
effort to speed federal permitting.  The bill text tells a different story.  The following claims obscure 
the most harmful changes for Tribal Nations. 

Myth vs. Reality 
MYTH 1: BAAJA “protects Tribes” because it writes Tribal consultation into law. 
REALITY: The NHPA already requires consultation with Tribal Nations that attach religious or 
cultural significance to potential historic properties.  BAAJA would weaken how that right operates.  
For example, at key stages of Section 106 review, BAAJA requires a federal agency to request 
information from applicable Tribal Historic Preservation Officers (THPOs) and Tribal Nations, but it 
does not require consultation with Tribal Nations.  Under BAAJA, the federal agency need only 
discuss an incorporate that information “as appropriate” and “as applicable,” leaving significant 
discretion over how it is used.  If adverse effects are found and a Section 106 report is issued, 
required consultation occurs later, after foundational decisions have already been made.  Mentioning 
Tribal consultation in the statute is not the same as mandating real, meaningful consultation with 
Tribal Nations. 
 
MYTH 2: BAAJA guarantees Tribal Nations “a seat from the start through every major 
decision.” 
REALITY: It does not.  BAAJA does not guarantee Tribal Nations a seat at the table while the federal 
agency makes several major early decisions.  The agency must request Tribal information before 
setting the APE and identifying historic properties, but actual consultation remains optional at that 
stage.  Before required consultation begins, the federal agency may already have set the APE, 
identified historic properties, determined adverse effects, and developed its initial mitigation and 
analysis.  An agency could also end review at an earlier step without ever issuing a Section 106 
report, resulting in a Tribal Nation never participating in the process at all.  Even later, there are 
several steps that allow the federal agency to complete the process without true Tribal Nation 
dialogue about appropriate mitigation measures. 
 
MYTH 3: BAAJA only adds “reasonable deadlines” to make the Section 106 process faster. 
REALITY: BAAJA adds new and unworkable statutory deadlines with drastic legal consequences 
for Tribal Nations.  Missing a 30-day window can allow the federal agency to move forward without 
reopening earlier decisions.  It also creates uncertainty about a Tribal Nation’s ability to raise those 
issues in court because BAAJA separately requires issues to be identified in writing during the 
consultation process or, where applicable, public comment.  The Department of the Interior’s new 
THPO oversight would be tied, in part, to timeliness, risking the Department taking over THPO 



COALITION FOR TRIBAL SOVEREIGNTY | SECTION 106 TOOLKIT 

Working Document – Privileged & Confidential 

 

CTS | BAAJA Section 106 Myth Buster | October 2026 
Page 2 of 2 

functions from Tribal Nations.  The bill shifts the risk of speed onto already underfunded and 
understaffed Tribal preservation programs. 
MYTH 4: BAAJA simply focuses review on a project’s “actual footprint.” 
REALITY: The effects of a project are almost never limited to the physical footprint of the project, 
and the NHPA and Section 106 process have thus required consideration of the potential effects 
wherever located.  While BAAJA maintains consideration of the Area of Potential Effect (APE), it 
limits what falls into that geographic area, and it similarly limits the types of effects that may be 
considered.  BAAJA would substantially restrict consideration of indirect and cumulative effects and 
limit when visual, audible, atmospheric, and similar changes matter.  A sacred place can be seriously 
harmed by changes to its setting, viewshed, sound, access, or surrounding landscape, even when 
construction never directly touches it.  Additionally, cumulative and indirect effects are felt particularly 
uniquely by Tribal populations living on our homelands and experiencing how those effects are felt 
over generations. 
 
MYTH 5: Tribal Nations can still sue, so enforcement is basically unchanged, and violations 
of the process are only “paperwork mistakes” anyway. 
REALITY: BAAJA would impose new judicial filing and participation barriers, require substantial 
deference to the federal agency, and generally make remand the only remedy—without stopping the 
project during that remand.  A Tribal Nation could prove the Section 106 process was unlawfully 
carried out and still be unable to stop the challenged action on that basis.  A Section 106 violation 
could mean cultural resources or sacred places were never identified or potential effects were never 
discussed.  This is not a paperwork error. 
 
MYTH 6: BAAJA provides $200 million per year for Tribal historic preservation and 
strengthens THPO funding. 
REALITY: The $200 million is an authorization for the Historic Preservation Fund as a whole, not 
guaranteed funding and not a Tribal set-aside.  The separate THPO grants offered under BAAJA 
are competitive and tied to an online cultural-resource database that raises important concerns about 
maintaining the confidentiality of sensitive information.  Additionally, BAAJA threatens the loss of 
THPO funding already flowing as a potential consequence of federal THPO evaluations.  Even if 
BAAJA did provide the certainty of additional funding for THPOs, which it does not, funding does not 
offset permanent losses in legal protections resulting from BAAJA. 

BOTTOM LINE 
CTS POSITION: Congress should delay considering this bill, or at a minimum, remove the 
NHPA Section 106 Title from BAAJA in its entirety.  Any Section 106 reform should be 
considered separately and developed through meaningful government-to-government 
consultation with Tribal Nations—consultation the United States owes as part of fulfilling its 
trust and treaty obligations.  If passed, BAAJA would write significant Tribal losses into 
federal law, and undoing those harms would require Congress to pass another law—a 
difficult process with no guarantee of success. 
 
 
*For additional details, see the CTS Section 106 FAQ and supporting comparison materials. 
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UPDATED TALKING POINTS ON BAAJA (S. 5653) 
Congressional Call: Delay the Bill 

   
 

 As you may know, the Bipartisan American Affordability and Jobs Act of 2026, 
S. 5653, would rewrite major parts of the National Historic Preservation Act’s 
Section 106 process.  While we have concerns with other parts of this bill, too, 
today I want to focus on what these Section 106 changes mean for Tribal 
sovereignty and our sacred places. 

 

 We want to be very clear: This is not a good bill with a few bad provisions 
that Congress can fix through amendments.  This is a fundamentally bad bill 
that Congress should abandon.  There is a difference between striking out the 
most harmful language through amendments and trying to turn a bad bill into a 
good one through amendments.  This bill, as written, cannot be made into a good 
bill, in part because Tribal Nations were never part of the process.  The problems 
run throughout the legislation, and a handful of amendments will not cure them.  
Congress should not try to patch this bill together and call it a compromise.  
These issues deserve to be considered anew, with Tribal Nations at the table from 
the beginning. 

 

 Our ask is that Congress delay considering this bill.  Tribal Nations were not 
meaningfully consulted when this bill was developed, despite the fact that the 
Section 106 Title and other provisions in this bill directly affect our rights.  Congress 
should not rush through changes of this magnitude without us.  We ask that this 
bill be held until the next Congress has had the time to engage in meaningful 
government-to-government Tribal consultation on permitting reform. 

 

 Tribal Nations are sovereign governments, not stakeholders.  Through the 
taking of our lands and resources, the United States incurred debt-based trust and 
treaty obligations, including protecting our seat at the federal decision-making table 
and avoiding harm to our sacred places and cultural resources.  Consultation is 
not a courtesy Congress can offer after the decisions have already been made.  It 
is a legal obligation that must occur before taking actions that directly impact us. 

 

 Section 106 is a tool for bringing Tribal expertise to inform federal decision 
making.  It creates a process for Tribal experts to help agencies identify historic 
properties, consider how projects may harm them, and work through ways to avoid, 
minimize, or mitigate that harm.  It does not give Tribal Nations a veto right, 
instead it is a chance for Tribal Nations to help the United States make better 
decisions before irreparable damage is done. 
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 Our sacred places do not end at reservation boundaries, and harm does not 
end at a project’s footprint.  Section 106 review is important for any instance 
where the federal government’s decision might lead to harming a Tribal Nation’s 
sacred places or cultural resources.  Changes to a place’s setting, views, sound, 
access, or surrounding landscape can interfere with cultural practices, even if a 
bulldozer never touches the place itself.  This bill would narrow which federal 
actions, which places, and which effects agencies are required to consider through 
Section 106 review. 

 

 This bill would also weaken when Tribal Nations are able to participate.  
Under this bill, an agency is not required to consult with us when identifying historic 
properties and drawing the review area, even though this is a critical early step in 
the process that can avoid great harm and delay down the road.  Instead, required 
Tribal consultation only comes after the agency has written its own “Section 106 
Report.”  Such a process is not the same as having us, and our knowledge, at the 
table while crucial decisions are being made. 

 

 Meaningful consultation requires more than taking our comments.  Federal 
officials need to sit down with us, hear our concerns, respond to those concerns, 
and show how they were considered in the final decision.  We should not be asked 
to react to conclusions the agency has already reached about our own cultural 
places. 

 

 We are already doing this work with too few resources.  Tribal Historic 
Preservation Officers, or THPOs, face heavy workloads and short response 
periods.  This bill would add federal oversight, threaten funding, and could even let 
federal agencies assume THPO functions—an affront to Tribal sovereignty—after 
a Tribal Nation has worked hard to establish and receive federal approval of its 
program. 

 
 And if an agency gets Section 106 review wrong, this bill would make 

meaningful court relief harder to obtain.  While courts could still find violations 
in the Section 106 process, this bill would make it so they are unable, on that claim 
alone, to stop the work being done while the agency corrects its review.  You 
cannot undo the destruction of a burial place by fixing the paperwork afterward. 

 

 If Congress will not delay the entire bill, then, at a minimum, it must remove Title 
III in its entirety from the text—including all the Section 106 changes.  Section 106 
reform should be considered separately, and only after meaningful government-
to-government Tribal consultation informing any future changes.  We are asking 
the United States to honor the obligations it already owes us. 
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SECTION 106: Protecting Sacred Places and Tribal Consultation 
Remove BAAJA’s NHPA / Section 106 Title 
   

 
Problem.  The Bipartisan American Affordability and Jobs Act of 2026 (BAAJA), S. 5653, would bar 
Tribal Nations from the federal decision-making table, preventing Tribal Nations from helping the federal 
government avoid harm to sacred places.  BAJAA would gut the National Historic Preservation Act 
(NHPA) provisions that support the Section 106 review process. 
 
Tribal Nations Are Owed a Seat at the Table.  Tribal Nations are sovereign governments, not 
stakeholders.  Through taking Tribal lands and resources, the United States incurred debt-based 
trust and treaty obligations that include Tribal consultation and protection of our sacred places and 
cultural resources.  The NHPA is a federal law that codifies the requirement that federal agencies, 
in consultation with Tribal Nations, consider how their actions may affect historic and culturally 
significant places before moving forward, and Section 106 is the process through which that review 
occurs.  In this way, Section 106 helps carry the government-to-government relationship into federal 
decision-making before actions affect sacred places, burial areas, cultural landscapes, traditional 
use areas, and other historic properties.   
 
Why Section 106 Matters to Tribal Nations.  Section 106 review brings Tribal Nations to the table to 
provide expertise and weigh in on federal decision making on infrastructure and other projects that 
could affect sacred places, including those on lands from which Tribal Nations were removed.  It 
does not create a veto right.  The Section 106 process requires a federal agency to consult with 
interested Tribal Nations in identifying potential historic properties within the geographic area of 
potential effect (APE) of the undertaking, assess the potential effects of that project on those historic 
properties, and then attempt to avoid, minimize, or mitigate adverse effects.   Tribal Nations and 
applicable Tribal Historic Preservation Officers (THPOs) are the only arbiters of Tribal cultural 
heritage, holding cultural knowledge that does not appear in archaeological surveys, federal 
databases, or written records.  Section 106 creates a legally recognized opportunity to bring that 
knowledge into federal decision-making before a sacred place or cultural resource is damaged.  The 
vast majority of Section 106 reviews are resolved without elevated disputes, and early consultation 
helps identify and address concerns before they become project delays or conflicts. 
 
BAAJA Substantially Weakens Tribal Participation.  Despite claims that BAAJA codifies Tribal 
consultation, the NHPA already requires consultation with Tribal Nations that attach religious or 
cultural significance to potential historic properties, and it provides an even louder voice when an 
undertaking is occurring on or affecting Tribal land.  BAAJA would weaken how that Tribal 
consultation right operates. Before setting the APE or identifying potential historic properties, BAAJA 
would require the federal agency to request information from applicable THPOs and Tribal Nations—but 
it would not require consultation at that stage.  The bill would require the agency to discuss and 
incorporate Tribal information, but only as the federal agency deems “appropriate” and “applicable,” 
leaving significant discretion over how that information is used.  Before required consultation begins, the 
agency may already have decided: (1) whether Section 106 applies; (2) the APE; (3) which historic 
properties are identified; (4) whether they will be adversely affected; and (5) what mitigation measures 
should be considered.  Only then is Tribal consultation required, and even still the federal agency is 
permitted to end the Section 106 review process without any real discussion or agreement with Tribal 
Nations.  
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BAAJA Narrows Which Sacred Places Get Reviewed and Protected.  The bill would narrow: (1) what 
qualifies as an undertaking requiring Section 106 review; (2) the geographic area reviewed; (3) which 
properties of traditional religious or cultural importance qualify as historic properties; (4) consideration of 
indirect and cumulative effects; and (5) when visual, audible, atmospheric, and similar effects count.  
These narrowed thresholds can exclude sacred places and cultural resources from Section 106 review 
before Tribal Nations have a meaningful opportunity to be heard. 
 
BAAJA Negatively Impacts Tribal Sovereignty by Creating New Federal Leverage Over Tribal 
Historic Preservation Officer Programs.  BAAJA would punish underfunded THPOs for failing to meet 
unworkable deadlines, including by permitting a federal agency to take over a sovereign Tribal 
government’s THPO functions.  Tribal Nations’ approved THPO programs would be evaluated at least 
every two years, and the bill expressly ties program review to meeting tight consultation timelines.  
BAAJA would also require fiscal audits of Tribal programs and direct the Secretary of the Interior, in 
collaboration with applicable THPOs and others, to develop new THPO standards.  If the Secretary 
disapproves a THPO program, the bill will require suspension in whole or in part of covered contracts, 
cooperative agreements, and Historic Preservation Fund grants—removing funding from already 
underfunded THPOs.  If the program has not made acceptable progress in the eyes of the Secretary 
within the two-year statutory period, the Secretary would assume all or part of the THPO’s functions 
until the program is found consistent. 
 
BAAJA Adds Burdensome Deadlines and Weakens Remedies.  Tribal Nations would face short 
statutory response windows against a baseline of chronically underfunded and understaffed THPO 
programs.  Missing an early deadline would allow the federal agency to move forward without revisiting 
earlier decisions and can create uncertainty about preservation of issues for later review by the courts.  
Even if a court ultimately finds that decisions made in the Section 106 process were unlawful, BAAJA 
would generally limit the solution to sending the review back to the agency without stopping the project—
meaning a sacred place or cultural resource could be damaged while the agency corrects the process 
violation. 
 
The Potential for Tribal Funding Is Not a Fair Trade.  BAAJA authorizes future Historic Preservation 
Fund spending, but it does not guarantee the full amount—or any amount—of that funding will be 
appropriated.  Even if it is, there are no promises about the amount that will flow to Tribal Nations.  
Additionally, BAJAA’s separate THPO grants would be competitive, they would only be made available 
to develop new databases with problematic requirements for placing sensitive cultural information online.  
Limited, uncertain, and potentially harmful federal funding should not be exchanged for permanent 
statutory losses in consultation, cultural-resource protection, and judicial resolutions. 
 

REQUEST: Congress Should Delay Considering This Bill, or at a minimum, Cut BAAJA’s 
NHPA / Section 106 Title in Its entirety. 
 

Any Section 106 reform should be considered separately from the other provisions of BAAJA and 
developed through meaningful government-to-government consultation with Tribal Nations. 
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